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United States Magistrate Judge 
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Re: — In re Payment Card Interchange Fee and Merchant Discount Antitrust 


Litigation, No. 05-MD-01720 (MKB) (JO) 


Dear Judge Orenstein: 


We write on behalf of all defendants in the above action. Defendants in the Equitable 
Relief Class case have properly noticed a Rule 30(b)(6) party deposition of a corporate 
representative of each of the Equitable Relief Class Plaintiffs suing defendants in that putative 
class action.’ The 7-Eleven Plaintiffs, the Target Plaintiffs and The Home Depot (collectively 
the “DAPs’’) have also requested, in their separate cases, an individual third-party deposition of 
one witness from each of the Equitable Relief Class Plaintiffs. In response, counsel for the 
Equitable Relief Class Plaintiffs have informed defendants that plaintiffs will present a witness 
from each plaintiff entity only once, for a total of seven hours of deposition time for depositions 
in all the cases—i.e., deposition time is to be shared by the defendants in the Equitable Relief 
Class case and the DAPs. 


Defendants believe that they are entitled to a full seven-hour corporate representative 
deposition from each plaintiff suing them and therefore move for an order requiring that each 
noticed Equitable Relief Class Plaintiff sit for a deposition by defendants of up to seven hours, as 
provided by the Federal Rules. Further, to the extent that the Court permits the DAPs to also 
depose individuals from the Equitable Relief Class Plaintiffs as third-parties in the DAP cases, 


' The Equitable Relief Class Plaintiffs include: DDMB, Inc. d/b/a Emporium Arcade Bar; DDMB2, LLC 
d/b/a Emporium Logan Square; Boss Dental Care; Runcentral, LLC; CMP Consulting Serv., Inc.; 
Town Kitchen, LLC d/b/a Town Kitchen & Bar; Generic Depot 3, Inc. d/b/a Prescription Depot; and 
PureOne, LLC d/b/a Salon Pure. 
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defendants in those cases (a small subset of defendants in the class case) are entitled to cross- 
examine the witness during those depositions—just as in any third-party deposition under the 
Federal Rules and pursuant to the Order Regarding Deposition Protocol of March 1, 2016 
(hereinafter, the “Protocol”). We therefore also request that the Court confirm that the 
defendants in the DAP cases retain that right under the Protocol. 


Background 


On January 4, 2018, the DAPs sent a letter to Equitable Relief Class Plaintiffs providing 
notice of their intent to depose employees of the putative (b)(2) class representatives. (Ex. 1.) 
On January 10, the defendants in the DAP cases and the defendants in the Equitable Relief Class 
case responded by letter. (Ex. 2.) Defendants informed the DAPs that because the Equitable 
Relief Class Plaintiffs were not parties to the DAPs’ actions, defendants in the DAP cases 
intended to cross-notice the depositions of these representatives as third-parties once the DAPs 
served formal notices. In the same letter, defendants informed the Equitable Relief Class 
Plaintiffs that, as party defendants to the Equitable Relief Class case, they planned to serve 
separate notices on each of the Equitable Relief Class Plaintiffs to take party depositions under 
Federal Rule of Civil Procedure 30(b)(6). On January 25, defendants in the class case served on 
the Equitable Relief Class Plaintiffs a Rule 30(b)(6) deposition notice identifying the topics to be 
covered. (Ex. 3.) 


On January 30, Equitable Relief Class Plaintiffs sent a letter to defendants declaring that 
they would make their clients available in all of the cases for only a single deposition day of no 
more than seven hours. (Ex. 4.) On February 6, the DAPs sent a letter to Equitable Relief Class 
Plaintiffs in which they disagreed that Equitable Relief Class Plaintiffs were only required to be 
made available for a single deposition day of seven hours, “despite having been noticed both by 
DAPs and by Defendants.” (Ex. 5.) DAPs suggested that they would be willing to limit their 
examination of each Equitable Relief Class Plaintiff to no more than three and a half hours of 
questioning. 


On February 9, defendants met and conferred with Equitable Relief Class Plaintiffs, 
during which Equitable Relief Class Plaintiff counsel reiterated their position that they would 
produce their clients for only a single deposition day of no more than seven hours in response to 
both notices. Defendants stated that they had the right to take a full seven-hour deposition, 
without ceding time to DAPs. All parties thereafter spoke on February 15 and confirmed that 
they were at an impasse. 


Argument 


Defendants are entitled to take a full-day deposition of a representative of a party that has 
brought an action against them. Both the Federal Rules of Civil Procedure and the Protocol 
provide the presumptive baseline of one seven-hour day for party depositions. See Fed. R. Civ. 
P. 30(d)(1); Protocol, 4 I.E. A comprehensive corporate representative deposition is particularly 
important here because the plaintiff entities are generally small and therefore multiple 
depositions likely will not be necessary. The DAPs’ request to take a separate individual witness 
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deposition from each of the Equitable Relief Class Plaintiffs in the DAP cases does nothing to 
alter defendants’ rights to full and complete discovery in the Equitable Relief Class case. 
Equitable Relief Class Plaintiffs should not be allowed to leverage a separate requested 
deposition to restrict defendants’ deposition time limits in the class case. 


Further, since the DAPs and Equitable Relief Class Plaintiffs brought distinct cases, the 
DAPs’ request is fairly analyzed as a request for third-party depositions in their cases. As a 
technical matter under the Protocol, defendants are automatically entitled to an hour of 
questioning when plaintiffs take a third-party deposition and, if defendants serve a cross-notice, 
up to seven hours of questioning. See Protocol, { II.E. Here, in the January 10 letter, defendants 
informed the DAPs and Equitable Relief Class Plaintiffs of their intent to cross-notice once 
formal notices were provided by the DAPs and thus have preserved their right to a reasonable 
amount of time for further examination. 


As a practical matter, having already taken a corporate representative deposition of the 
same witness, defendants will not require seven hours of further examination following DAP 
questioning, particularly if that questioning is limited in duration and scope. Accordingly, if the 
Court permits the DAPs to take an individual deposition in addition to the corporate 
representative deposition to which defendants are entitled, defendants are prepared to discuss 
with the DAPs and Equitable Relief Class Plaintiffs an appropriate time frame for additional 
examination. 


In sum, defendants respectfully submit that they should be able to exercise their rights 
under the Federal Rules to depose a party plaintiff under Rule 30(b)(6) for up to seven hours 
regardless of the DAPs’ request. If the Court permits the DAPs to pursue a deposition in their 
cases of individual witnesses from the Equitable Relief Class Plaintiffs, defendants should, 
consistent with the Protocol, be afforded a reasonable opportunity for follow-up examination. 


Respectfully submitted, 

/s/ Gary R. Carney 

Gary R. Carney 

Counsel for the Mastercard Defendants 


ce All Counsel of Record (by ECF) 


